Case 1:16-cv-02002-WJIM-KLM Document 29-6 Filed 10/27/16 USDC Colorado Page 1 of 33

S| Boulder Metalsmithing Assoclation shared John Uhr's post. Vol
Sponsored - @ ‘
Brilliant idea, John Uhr. Boulder Open Studios.

BOULDER OPEN STUDIOS
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Afunny thing happened this evening.Gompletely by colincidence. | made the
acquaintance of Open Studios board-member and attorney, Howard Bernstein. He was
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Cctober 10 at11i7am - @

Afunny thing happened this evening. Completely by coincidence, [ made the
acquaintance of Cpen Studios board-member and atierney, Howard Bemnstein. He
was discussing with Chris Brown (Tespected photographer and O.5 artist) a cerain
controversy surounding Cpen Studios suing a small arts organization. Since Thave 2
passing interestin the matter, | asked Mr Bermstein a2 number of questions 1 had been
wondering about and listened carefully to the answers. We spoke for around 45
minutes and atthe end | inquired whether Open Studios would ahide by the results of
the upcoming mediation if itshould go againsttherm. His answer (after assuring me
that Open Studios would most certainly win)was an emphatic “why would we?”

o TTHOTE GN QU conversaiion as | have time.

Ok, it's later _,
This article reports on an unexpected conversation | had with Open Studios lawyer
ang hoarg-member, Howard Bernstein. The conversation took place atabouts PM
Oct. 10th at Chris Brown's photography studio and in the presence of Chris and Mr.
Bemnstein's wife, who listened with interest and occasional intefjections. i Mr
Bemstein disagress with my characterization of his position, | would welceme his
input. These are his words and position to the hest of my memory. [ would also like 1o
add that I hold no enmity toward Mr. Bernstein and believe he has the bestinterestof
Open Studios at heart.

13y Mr Bernstein believes that due to the their many years of use of the term, good -
warks, ete. that Open Studios owns the rightto the phrase “open studios{s)” for o
promotion ofevents in ali of Boulder County. [ asked if an individual artist (such as i
Chris Brown) would be allowed o posta sign saying *open studio™ and he indicated
that he would. ook this to mean thatthey only wished to control usage by

organizations, but didn't pursue the point.

2)'While Mr Bernstein seemed very anxious to make this issue about Boulder ,
smﬁm_m_ﬂ_ﬁ_:c bmmcn_muc: m:a _ﬁa_ﬂmﬁboﬁzzzb«emu? Eb_.xb_ ﬁ;ﬁn.nocnﬁaigui i
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| 2ywhile Mr Bemsiein seemed very anxicus to make this issue aboul o
Metalsmithing Association and its directorfounder Beth Merkel, it was apparent that
he believes that any organization in Boulder County using the term “open studios™ is
violating ©8's rights and thatallowing them o continue would be iresponsible. He
wolld very much prefer that other organizations woluntarily stop using the termand
that litigation is & last resortifthey refuse to stop using it

3% Mr Bemstein believes that Boulder Metalsmithing’s att2mpt to rademark the term
“open studios™ was clearly an atempt to getexclusive rights to it's use (keeping 08
- fram being able to use i), | suggested that itwas simply an attempt 1 ensure that the
phrase could continue 10 be used by anyone, in the face of Open Studio’s demands. |
sald that fand everyone | had spoken to wouid be equally against anyone else

tlaiming exclusive rights fo the term,

431 pointed outthat literalky thousands of organizations use the temmn “open studies™,
many ofthem for far longer than Boulder's ¢S and that | could find no instances of
any of them suing to keep exclusive rights, but Mr Bernstein insisted many times that
they were *forced” to take legal action. Itwas clear to me during the course of our
discussion that OS is pursuing exclusive rights fo the termand will oppose any use of
it, using legal means if voluntary compliance is not fortheoming in the misguided
belief thatthey are protecting ©S and their artists,

The Solution;
A search for “open studios” reveals thatvirtually all other ofthe thousands of open
studia organizations attach their open studios name to their location. “Open studio® is
a commaon genetic phrase, while “open stugios Carmwall” provides the unigueness
commonly valued in a frade name. For the same reason, common descriptive phrases
like “farmer's market, “art fair", “film festival” are attached to a location like Boulder
County, Pearl St, or CU Intemational when used as an organization's name. [
suggested thata simple solution for OS weuld be to attach their name to “Boulder™ or
“Boulder County™. Mr Bamstein emphatically rejected this idea seemingiy because
“gpen studios” had always been “open studics” and always woulg be. Tradition | The
response is iranic because one gfthe main reasons Mr. Bemstein gave for preventing

et

the use ofthe term by others is the the ontenfial for canfusion”
M ,9 n_amﬂ .Mmd -
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“open studios™ had always been “open studios” and always would be. Tradition t The
response is ironic because ane ofthe main reasons kr. Bemnstein gave for preventing
the use of the term by others is the the potential for “confision®.

Mr Bemstein alse seems to be overlooking a much greater potential source for
confusion. if OS doesn't claim “Boulder Cpen Studios” as a trade name, what prevents
another organization from doing so, forinstance, as a public forum for discussion of

open studios issues and controversies? Talk about confusiont

[tseems o me that Open Studios simply made an easily fixed mistake in not using the
I more appropriate, speciic and descriptive name of Boulder Open Studios. Fixing this
| would do much more to aveid confusion than using a generic descriptive phrase and
then being “forced™ to prevent other organizations to stop using it.

To make things much easier for Open Studios to adopt this solufion, [ have purchased
the tradename “Boulder Cpen Studios™ and the domain name
“boulderapenstudios.org™. | am offering these names to Open Studios free of charge if
they will acknowledge that the term “open studios” is simply a common generic
phrase which should be available for anvone o use.
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Does everyone know what an open studio is? | bet you do, but just in case,
here it is, straight from Wikipedia. An open studio is "a studio or workroom
which is made accessible to allcomers, where artistic or creative work can

creativity and encourage experimentation in an atmosphere of cultural
exchange, conversation, encouragement, and freedom of expression.”
These are just some of the local businesses and organizations which use
the words "open studio’ on thelr websites in the same context as BokdA
does. Will Open Studios will sue them ail?
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You Can Help With This is What BoMA
Our Legal Defense Open Studio Looks Like

We need your help to raise funds for our legal defense. A denation in
any amount would ge a long way. Donations are tax-deductible and
donors will receive a receipt for ta-reporting purposes.

R B
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Complaint

To read Open Studios Cemplaint filed i Federal Court click here
or download the file below.

M open_studios_complaint. pdf
il Download File P—

yun 122 PM |
10/20/2016
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Press

The Deily Camera, our local Boulder newspaper, ran an article about the lawsuit: .

Prominent local art group sues locat metalworkers to protect its "Open Studios' name UEH% ogﬂ@g
Others wrote letters to the editor of the newspaper, calling the lawsuit silly and demanding Open

Studics stop the bullying:

Drop the lawsuit by Babs Galero

A silly lawsuit by Open Studios by Jen Lesea Ames

Open Studios lawsuit disappointing by Ruth Balster

Open Studios lawsuit and act of bullying by John Urh

Letter from BoMA Board of Directors

Dear BoMA members and subscribers:

Open Studios has fited suit against Boulder Metalsmithing Association because we use the phrase ‘open studio” on our website to describe our
shared studio - a common practioe among studio artists and arts organizations. They've made a federal case out of this by filing an action in
Federal Court!

We describe “BoMA open studio” on our website as a service we provide to people who might not otherwise have a place to work. We share tools,
equipment and space and charge a fee for the service. If you'd like to see what BoMA Open Studio looks Fke, see the photos on this page.

Open Studios has chosen a very generic name that’s been in common usage for CENTURIES by artists and art businesses alike. According to
Wwikipedia, the history of *open studio’ goes back to 17th century Paris in the form of gatherings of intellectuals and artists hosted by a patron.

Can you imagine a grocery store in Boulder naming ttself *Grocery Store’, and expecting Safevway, King Soopers, Lucky’s Market and Sprouts to

Case 1:16-cv-02002-WJIM-KLM Document 29-6 Filed 10/27/16 USDC Colorado Page 8 of 33
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Can you imagine a grocery store in Boulder naming itself ‘Grocery Store', and expecting Safeway, King Soopers, Lucky’s Market and Sproutsto
stop using the words ‘grocery store’ i their signage, marketing and advertising? That's exactly what Open Studios is doing.

If Open Studios wanted a less common, more unique name people would immediately recognize as belonging only to them, why not “Boulder
Open Studios” or “Boulder Open Studios Tour”. And why did Open Studios change their name a few years ago to Open Arts anly to change it back
again to Open Studios?

As to the ownership of "open studio’, a simple internet search for the term ‘open studio’ reveals thousands of uses of 'open studic” and "open
studios’ throughout the U.S. in connection with both an annuat artist studio tour in 2 particular town or city, and a particular entity’s studio which
is open to either the public or artist community, as in BoMA’s case. Here are just a few local examples:

Boulder Public Library
University of Colorado

Front Range Community College
Denver Museum of Art

Art Students League of Denver
Denver Botanic Gardens

Front Range Open Studios Tour
Benver Schoot of Metals

Clear Creek Academy

TinkerMill

Classic Art Academy

Ink Lounge

Who will Open Studios sue next?

Open Studios says they've asked us nicely to stop using the phrase ‘open studio” - that's not quite the case. Nor have other husinesses willingly nor
easily given in to their demands. At least one other abandoned their defense only after deckling they didn't have the resources to continue.

‘Open studio’ is a source of revenue for our small nonprofit business. Artists and arts organizations use ‘open studio’ to indicate a shared

i
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"Open studio’ is a source of revenue for our small nonprofit business. Artists and arts organizations use ‘open studio” to indicate a shared
workspace or time in a studio. People are invited to use an “open studio” in exchange for payment. *Open studio” is an important revenue stream
for artists and small businesses alike.

The current Executive Director of Open Studios has taken advantage of our ‘open studio’ as a member of Boulder Metalsmithing Association. She
worked on her own projects in our studio and even made a donation to the studio.

*Open studio” is a very common phrase used by metakmithing schools and guilds all over the country. Metalsmiths know what this phrase means,
are looking for it, and are willing to pay for it. A dozen people have contacted us about *BoMA open studio’ time in the past few weeks. 'BoMA open
studio’ generates revenue for cur non-profit!

We need your help to pay for our legal costs - defending our non-profit from another Boulder arts organization is certainly NOT something we
bugeted for. A donation of any size - $10, $20, $50 - would help. Donations are tax-deductible and donors will recetve a receipt for tax-teporting
purposes. Scroll up on this page to make a donation.

If you have an opinion about Open Studios actions, contact them and let them know what you think.

Thank for your support!
BoMA Board of Directors

@2015 Boulder Metalsmithing wwmoommzn:-zm rights reserved. , ' Contact- About- Donations
Boulder Metalsmithing Association isa 531{M3) Coloradp non-profit, | _

o e |
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You Can Help With This is what our
Our Legal Defense open studio looks like

We need your help to rise funds for our legal defense. A donation in
any amount would ge a long way. Donations are tax-deductible and
donars will receive a receipt for tax-reparting purposes.
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Complaint

To read Open Studios Complaint filed in Federal Court click here
or downlozad the file below.
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Press

The Daily Camera, our local Boulder newspaper, ran an article about the lawsuit: .

Prominent local art group sues local metalworkers to protect its "Open Studios’ name UE“_.% Ogmg
Others wrote letters to the editor of the newspaper, calling the lawsuit silly and demanding Open

Studios stop the bullying:

Drop the [awsuit by Babs Galero

A silly lawsuit by Open Studios by Jen Lesea Ames

Open Studios lawsuit disappointing by Ruth Balster

Open Studios lawsuit and act of bullying by Jokn Urh

Letter from BoMA Board of Directors

bear BoMA members and subscribers:

33

Open Studios has filed suit against Boulder Metalsmithing Association because we use the phrase ‘open studio® on our website to describe our
shared studio - a common practice among studio artists and arts organizations. They've made a federal case out of this by filing an action in
Federal Court!

We describe ‘open studio’ on our website as a service we provide to people who might not otherwise have a place to work. We share toals,
equipment and space and charge a fee for the service. If you'd like to see what our "open studio’ looks like, see the photos on this page.

Open Studios has chosen a very generic name that's been in common usage for CENTURIES by artists and art businesses altke. According to
wikipedia, the history of “open studio” goes back to 17th century Paris in the form of gatherings of intellectuals and artists hosted by a patron.

Can you imagine a grocery store ir Boulder naming itself “Grocery Store’, and expecting Safeway, Kin

g Soopers, Lucky's Market and Sprouts to
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If Open Studios wanted a less common, more unique name people would immediately recognize as belonging only to them, why not “Bouider
Open Studios” or "Boulder Open Studios Tour”. And why did Open Studios change their name a few years ago to Open Arts only to change it back
agaln to Open Studios?

As to the ownership of 'open studio’, a simple internet search for the term "open studio’ reveals thousands of uses of "open studio’ and ‘open
studios' throughout the U.S. in connection with both an annual artist studio tour in a particular town or dty, and a particular entity’s studio which
is open to either the public or artist communtty, as in BoMA's case. Here are just a few local examples:

Boulder Public Library
University of Colorado

Front Range Community College
Denver Museum of Art

Art Students League of Detver
Denver Botanic Gardens

Front Range Open Studios Tour
Denver School of Metals

Clear Creck Academy

TinkerMill

Classic Art Academy

Ink Lounge

who will Open Studios sue nexi?

Open Studios says they've asked us nicely to stop using the phrase 'open studio” - that's not quite the case. Nor have other businesses willingly nor
easity given in to their demands. At least one other abandoned their defense only after deciding they didn't have the resources to continue.

'Open studio’ s a source of revenue for our small nonprofit business. Artists and arts arganizations use ‘open studio” to indicate a shared
workspace or timein a mﬁcﬁ_a Peaple are invited to use an *open studio” in exchange for payment. *Open studio” is an important revenue stream
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'Open studic’ s a source of revenue for our small nonprofit business. Artists and arts organizations use ‘open studio” to indicate a shared
workspace or time In a studio. People are invited to use an ‘open studio” in exchange for payment. ‘Open studio’ is an important revenue stream
for artists and small businesses alike.

The current Executive Director of Open Studios has taken advantage of our ‘open studio' as a member of Boulder Metalsmithing Association. She
worked on her own projects in our studio and even made a donation to the studio.

‘Open studio” is a very common phrase used by metalsmithing schools and guilds all over the country. Metalsmiths know what this phrase means,
are looking for &, and are willing to pay for it. A dozen or more people have contacted us about our “open studio” in the past few weeks. BoMA
‘open studio” generates revenue for our non-profitt

We need your help to pay for our legal costs - defending our non-profit from another Boulder arts organization is certainfy NOT something we
bugeted for. A donation of any size - $10, $20, $50 ~ would help. Donations are tax-deductible and donors will receive a receipt for tax-reporting
purposes. Scroll up on this page to make a donation.

If you have an opinion about Open Studics actions, contact them and let them know what you think.

33

Thank for your support?
BoMA Board of Directors

© (@2015 Bouider Metalsmithing Association. Al rights reserved: ] ) _ Contact- About- Donations
Bouider Metalsmithing Association is a 501(¢)(3) Colorado non-profit .
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Silly indeed!

John Uhr
| October 17 at9:58pm - @

How silly would would it be if Boulder County Farmers Market had named themselves
just"Farmers Market”, and then started suing anyone who hung outa "farmers
market” sign on the grounds that they were ying to sow confusion as to who was the

. REAL “farmers market” There are endless variations of this analogy which Beth
Merckel originally pointed outin her Daily Camera letter,
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From our friend John Uhr. “Afunny thing happened this
evening.Completely by coincidence, | made the acquaintance of Open
Studios board-member and attorney, Howard Bernstiein. He was discussing
with Chris Brown (respected photographer and 0.5 .artist) a certain
controversy surrounding Open Studios suing a small arts organization.
Since | have a passing interest in the matter, 1 asked Mr Bernstein a
number of questions | had been wondering about and fistened carefully to
the answers. We spoke for around 45 minutes and at the end | inquired
whether Open Studios would abide by the results of the upcoming
mediation if & should go against them. His answer (afler assuring me that
Open Studios would most certainly win) was an emphatic “why wouid we?”
more on our ceaversation as | have time.”
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Jolin Uhr: Open Studios lawsuit an act of bullying

Ina recent guest opinion "Cpen Studios: a meaningful name in Boulder County,”
Daily Camera, Sept. +4) Matt Sohn attempts to explain why Open Studios has
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chosen to sue & small Boulder arts and craft arganizatian.
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Caron Trout Thankyou for sharing thig, Lsupport local artists. The points are
well made in this letter. | kope the term open studio stays apen tar all to use.

Like Reply %2 Septermber 27

Pam Catdin "What about the technicality that they are "Open Studio 8", and
BORA calis :_._onmg studia”, sans "$'7 would think thatwould be enough.

Like Repls

£y

Jen Lesea-fmes All members of BolA: you shiould be sharing these posts
re: lefters on your personai and business Facebook pages and entourage
those that care aboutywour livelthood to bayeott

Like - Reply -2
Carrie Appel | justlgarned about this lawsuit, what a bunch of bulishit, Kesap
fightingl

Like - Reply

Home

About

T2 Bestember 28 at ©20am

Shellie Funk Completely agrae. ltis an insang lawsuit.
Like  Reply -

Jim Mikner Hello Mr Rilner,

wou for informing us offhis. 1 have passed this information along 1o the

Events - staff llalson for Boulder County. Organizations are reguired to repaort on their
i funding througl the grant application and final grant report. Frau
Calzndar w.. Seg More
‘ Like  Feply

Fosis ,
Jim Milner sz i got this reply from SCFD in repscinse o my communisation
ith them about the stupld wsuit === Hello ki Wilner,

you for infarming us of this. | have passed this infarmation along to the
etaffllalson for Boulder County. Organizations are reguired to report on their
fungding through the grant application and final grant report. yaus & Chat
| cuta oudlic infarmation request to view their arant acolication ¢
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'Open Studios lawsuit disappointing.' Another AWESONME guest opinion in
the Daily Camera. Thank you. Ruth Balster!

hiip: yoalvcamera.comd., ruth-palster-open-siudios-laws.

You can submit & l2tter to the editor at the Daily Camera at
cpentorumg@daiycamera.com.

S8 A and Soul Boul

dEaEry Ptors

Ruth Balster: Open Studios lawsuit disappointing LIKED BY THIS PAGE
A5 a member ofthe Boulder Metalsmithing Association (Boki&l, wanted to sugpest
hoe disappainted it makes me to think that Cpen Studios feals the nesd to bring a

tawsuit against Balial Tim McCreight, Br
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Reviews Goff Matal Art
Boulder Metalsmithing Association Well said Ruth. [tis very disappointing
Likes and sad. !
. Like - Reply - 40 2 Sepember 23 i 00423
Evenis . . N B
dancy Gorecki Greatletter Ruth. | hape they take your words 1o heart. - Espanal - Portugl
Calendar Like - Reply @3 2 Septemizer 23 21 41°32am Frangais iFrance; Dautsch
. Joan Scott What she said! I
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It's not over yvet. You've probably heard Cpen Studios has fited sult in

Federal Court against Bouldsr Nietalsmithing Association becauss we use

the phirase ‘open studia’ to describe our shared studio - a practice very

COmmon among studio artists and arts organizations. You can hizlp. Emall
Cpen Studios at cindy@openstudios.org teling them what you think about
their actlon: make a donation to the BoltA legal defense fund we've raised

over 52,000 to date) at hitp e bouldermetalismiths.corls

Boulder
MVetalsmi Q:SQ the Daily Camera at openforum@dailycamera.com. For more information
}mménmmzaﬁ Visit htvpiveessdbouldermetalsmiths. comdlegal-defense himl

Legal Defense

We reed your help to raise funds for aur legal
defense. Adenation in ary amountwauld go a long
gy, Donations are tax-dedustible and donars will
receive a receipt for tax-reporting purposes,

EOULDERBETALSMETHS 200

)

T Comnent o Share

Calendar

Fosis _ _ @ Chat {1

defense.htmil] sign our petition at the studio: or email a _nqm_‘g the editor at
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describe our shared studio - a practice very common among studio artists

BaoldA still nesds yvour help. Open Studios has filed sult against Eoulder

ion because we use the phrase 'opean studio’ to
LIKED BY THiS PAGE

Theywve made a fzderal case out of this by filing an

! You can help. Email Open Studios telling them

Tim McCreight, Br
ised over 52,000 to date) sigh our petition at the

10 the Dally Camera editor. tor more information

metalsmiths. comiegal-defense. html
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Drop the Lawsuit! Yet another rabulous letter to the editor In the OC today.
Thanks, Jent
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Boulder Metalsmithing Association

wesome letter to the editor by Babs Galero in today's Dally Camera. Read
oni

Metalsmithing
Association

Fhatos

Babs Galaro: A silly lawsuit by Open Studios

[thas come to my attention that Cpen Studies in Boulder is suing Boulder
Likes retalsmithing Assosiation over the use of the phrase “open studias.
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.“. ;w Q_ & hitpsy/fwww.facebookcom/beth.merckel

: -m Beth Mercke!

Beth Merckel

i
Timeline = About |

Friends | Photos

DO YOU KNOW BETH? .

To see what she shares wih friends, send her a friend request.

Beth Merckel
Qctober 10 at3:08pm - @

President and Founder at Boulder
Metalsmithing Assoclation

Metalsmith and Jewelry Designer at Beth
Mercke! Designs

Former Culinary Assistant at Sur La Table
Former Project Manager at Apple Ing.
%= St Ch iversi
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Former Culinary Assistantat SurLa Table
Former Project Manager at Apple [nc.

Studied Psychology at University of Celorado
Boulder

Wentto Germaniown Academy
Wentto Castilleja Schoal
Wentto Deerfield High School
Married to William Abbott

https://wvefacebookcom/ufi/reaction/profile/browser/ 2t ent, identifier=102100120523953628t2v=1369659219

What a great idea, John Ubr

BoVLDER OPEN STUDIOS

John Ukr
¢ Octoberidatt:i7am- @

Afunny thing happened this evening.Completely by coincidence, [ made the
acquaintance of Open Studios board-memberand aticrney, Howard Bemstein. He was
distu...

Like
Michele Throne

Jen Lesea-Ames

Renee Crum omment 2 Share

03

.” Write 2 comment. |

e Chat(iny
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- minutes and atthe end Hinguired whether Open Studios wauld abide by the results of

| with my characterization of his position, [ would welcome his input. These are his words

- eft. that Cpen Studios owns the right fo the phrase “open studios{sy for promotion of

Johre Uhr
Cetober 0t MATam- @

Afunny thing happened this evening.Completely by coincidente, | made the
acquaintance of Cpen Shudios board-member and attomey, Howard Bemstein. He was
discussing with Chris Brown {respected photographer and 0.5 artist) 3 certain
controversy surrounding Open Studios suing a small arts organization. Since | have a
passing interestin the matter; | asked Mr Bemstein a number of quesfions [ had been
wandering aboutand listened carefully to the answers. We spoke for around 45

the upcaming mediation ifit should g0 againstthem. His answer (after assuring me that
Open Studios would most certzinly win) was an emphatic “why would we?” __more an
our conversztion as [ have ime.

Ok, If's later .

This article reports on an unexpectad conversation [ had with Open Studios lawyer and
board-membar, Howard Bemsiein. The conversation 100k place atabouth PM Oct. £0th
atChris Brown's photegraphy studio and in the presence of Chris and Mr, Bemsteln's
wife, who listened with interest and occasional interjections. If r Bemstein disagrees

and positicn to-the bestof my memory. fwould also fike to 2dd that | hold no enmity
foward Mr. Bernstein and believe he has the best interest of Open Studios atheart,

13 Mr Bemstein believes that due & the their many years of use of the term, good works,

events inall of Boulder County, [ asked if an indwidual ariist (such as Chris Brown)
would be allowed to post a sign saying “open studio” and he indicated that he would. |
took this to mean that they only wished to control usage by organizations, but didn't
pursug the point.

2)While MrBemstein seemed very anxious t make this issue about Boulder
Matalsmithing Association and its directorfounder Beth Merke!, it was apparent that he
believes thatany arganization in Boulder County using the term “open sludies™ is
violaing OFs rights and that allowing them to confinue would be irespangible, He
would very much prefer that other organiz=finmeasntuntadheetanssiesthatomoaadthat 10
ltigation is a last rescrt ifthey refuse to st ® Chat(18, . #

; Wrap  Bring . Send  Selectit
Text~  Forward~ m..m_nrﬁ_at . Pane
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2)While Mr Bemstein seemed very anxious to make this issue about Boulder
Metalsmithing Association and its directonfounder Beth Merkel, it was apparentthathe
believes thatany organization In Boulder Countly using the term *open studios™ s
violating O8's rights and that allowing them o continue would be irresponsitie. He
would very much prefer that other organizations voluntarily stop using the term and that
ligation ts a lastresort ifthey refuse to stop using it.

3} Mr Bemstein believes that Boulder Metalsmithing’s attempt to irademark the term
“open studios” was clearly an attempt to get exclusive rights to it's use {keeping OS from
being able to use it). | suggested thatitwas simply an attempt to ensure that the phrase
could continue 1o be used by anyone, in the face of Open Studio's demands. 1 said that
and everyone | had spoken to would be equally againstanyone else claiming exclusive
rights to the term.

431 pointed out thatliterally thousands of organizations use the term “open studios”®,
many of thern for far longer than Bowlder's OS and that 1 could find no instances of any
ofthern suing to keep exclusive rights, but Mr Bernstein insisted many times that they
wera “forced” 1o take legal action. twas clear to me during the course of our discussion
that OS is pursuing exclusive rights to the termand will oppose any use T I, using legal
means if voluntary compliance is notforthcoming in the misguided beliefthat they are
protecting ©S and their artists.

The Solution:
Asearch for “open studios™ reveals that virlually all other of the thousands of open
studic organizations atiach their open studios name 1o their location. *Open studio” is a
common generic phrase, white “open studios Comwall” provides the uniqueness
commonly valued in a trade name. For the same reason, common descriptive phrases

L fike “farmer’'s market’, “art fzir°, “film festival™ are attached to a location Tike Boulder

County, Pearl St or CU Intemational when used as an organization’s name. |
suggested thata simple solution for O would be to attach their name to “Boulder” or
*Boulder County™. Mr Bamstzin emphatically rejected this idea seemingly because
“open studios” had always been “ppen studios™ and always would be. Tradition 1 The

| response is ironic because one of the main reasons Mr. Bemstein gave for preventing

the use of the term by others is the the potential for “confusion™.
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It seems to me that Open Studios simply made an easily fixed mistake in not using the
more appropriate, specific and descriplive name of Boulder Cpen Studios. Fixing this
would do much more o avoid confusion than using a generic descriptive phrase and

then being “forced” to prevent other organizations to stop using it

To make things much easier far Cpen Studios to adopt this solution, | have purchased
the tradename “Boulder Cpen Studios™ and the domain name
“boulderopensiudios.org™. I am offering these names to Open Studios free ofcharge it
i they will acknowledge thatthe term “open studios™ is simply a common generic phrase
i which should be availabie for anyone to use,

B Comtment ~» Share

| Write a comment...

Beth Merckel
Cctober 10 at10:00am:- &

Open Studios is suing Boulder Metalsmithing Association for using the words
open studio to describe our shared studio which ofiers artists a place to work
that they might not have otherwise. Sounds like our scheduled
mediation/settlement conference is a waste of time because Open Studios'
lawyer says they wan't abide by the results of the conference. | wonder if the
judge would be interested to hear this?
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- that they might not have otherwise. Sounds like our scheduled

judge would be interested to hear this?

f Open Studics is suing Boulder Metalsmithing Association for using the words
| open studio to describe our shared studio which offers artists a place to work

© mediation/settiement conference is a waste of ttme because Open Studios'
¢ lawyer says they won't abide by the results of the conference, | wonder if the
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John Ukr
October8 at 11:40pm - @

{ Afunny thing happened this evening.Completely by coincidernce, I made the
acquaintance of Open Studios board-member and attormney, Howard Sernstein. He was
diseu...

1 See Mareg

5 Comment 2> Share

LXRP Pam Caidin Damn. Yes, show itto the judgel -
¥4 Like - Reply - October 10 at15:02am

Susan Hays shame on them!
Like - Reply - October 10 at 15:08am

Linda Parks They are so outofline, so ifan architect, graphic designer, The
Studio in Boulder (yes thatexists on Pearl Street where a client of mine has an
office space™, an interior designer, hair studio, ar any other type of studic wants
to do and "Open Studio™ they would sue. Come on trademark your signage then
and let this rest’ Boy, do | now have a bad taste in my mouth on that organization
and would never visit any studio aligned with that association.

Like - Reply - October 10 at 1:40pm

. _ Write a comment_. O




